FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES
WASHINGTON, D.C. 20579

IN THE MATTER OF THE CLAIM OF

Claim No,CU5052
CHARLES ELSWORTH FETSCHER ?

Decision No.CU l 436

Under the Internai:ional Claims Settlement
Act of 1949, as amended

PROPOSED DECISION

This claim against the Government of Cuba, under Title V of the
International Claims Settlement Act of 1949, as amended, was presented
by CHARLES ELSWORTH FETSCHER in the amount of 1200 pesos and ls based
upon the asserted ownership and loss of his interest in bonds and an
accrual certificate issued by the Consolidated Railroads of Cuba., Claim-

‘ant has been a national of the United States since his birth in the
United States.

Under Title V of the International Claims Settlement Act of 1949
[78 Stat. 1110 (1964‘), 22 U,S.C. §§1643-1643k (1964), as amended, 79
Stat. 988 (1965)], the Commission is given jurisdiction over claims of
nationals of.the United States against the Government of Cub;. Sec-
tion 503(5) of the Act provides that the Commission shall receive and
determine in accordance with applicable substantive law, inecluding in-
ternational law, the amount and validity of claims by nationals of the
United States against the Government of Cuba arising since Jsnuary 1,
1959 for

losses resulting from the nationalization, expropria-
tion, intervention or other taking of, or special
measures directed against, property including any
‘xrights or interests therein owned wholly or partlally,

directly or indirectly at the time by nationals of
the United States. :



Section 502(3) of the Act provides:

The term 'property' means any property, right, or
interest including any leasehold interest, and debts
owed by the Government of Cuba or by enterprises which
have been nationalized, expropriated, intervened, or
taken by the Government of Cuba and debts which are a
charge on property which has been nationalized, expro-
priated, intervened, or taken by the Government of
Cuba,

On the basis of the evidence of record, the Commissien finds that
claimant is, and since prior to October 13, 1960, has been the owner
of one bond in the original face amount of 1000 pesos and two in the
original face amount of 100 pesos,issued by the Consolidated/}ailroads
of Cuba, gnd of an issue known as ''3% Cumulative Income Débentures, due
October f; 2001", issued under an Indenture of February 1, 1953, with
the United States Trust Company of New York as Trustee. The bonds in
question are Nos. RM 6870, RC 120 and RC 121,

The Commission further finds that claimant is, and since prior to
October 13, 1960, has been the owner of one Accrual Certificate in the
face amount of 348 pesos, issued by the Consolidated Railroads of Cuba,
pursuant to a cerporate '"Recapitalization Plan', effective February 11,
1953. The Accrual Certificate in question is No. NYRU 541.

Consolidated Railroads of Cuba (Ferrocarriles Consolidados de Cuba),
was a Cuban corporation., The Consolidated Railroads of Cuba thus would
not qualify as a national of the United States under Section 502(l) (B) of
the Act which defines the term '"mational of the United States' as in-
cluding "(B) a corporation or other legal entity which is organized
under the laws of the United States, or of any State, the District of
Columbia, or the Commonwealth of Puerto Rico, if natural persons who
are citizens of the United States own, directly or indirectly, 30 per
centum or more of the outstanding capital stock or other beneficial in-
terest of such corporation or entity."

The corporate '"Recapitalization Plan' of the Consolidated Railroads

of Cuba, adopted by vote of the stockholders of that company on

CU-5052



February 11, 1953, provided for the deposit of all shares of 6% Cumu-
1gtive Preferred stock in the company. In exchange for each share of
preferred stock so deposited, the gtockholder received the following:

(a) A 3% Cumulative Income Debenture, due in the yeer 2001,
in the face amount of one hundred (100) pesos; -

(b) An accrual certificate, without specific maturity date,
non-interest bearing, in the face amount of 29 pesos; and,

(¢) Cash in the net amount of 5.91 pesos after deduction of
Cuban taxes.

As of October 1, 1952, the company owed accrued and unpaid divi-
dends on its 6% Cumulative Preferred stock, and the exchange described
above was chosen as the method of recapitalization. The time within
which to deposit the preferred shares was extended from time to time,
the final date for submission being June 15, 1954. As of that date,
approximately 255,813 shares had been deposited out of a total of
approximately 303,073 shares outstahding.

Consolidated Railroads of Cuba was listed as nationalized B& Cubgn
Law 890, effective October 13, 1960, the date of its publication in -
the Cuban Officisl Gazette. The bonds owned by claimant therefore wepre-
semted a debt of a nationalized ernterprise as defined in Section 502(3)

of the Act (supra). (See the Claim of Edward R. Smith, FCSC Claim No.

CU-5001).
A different question is presented, however, with respect to claim-
ant's accrual certificate in the face amount of 348 pesos: :
Under the terms of the corporate Recapitalization Plan and of the
accrual certificate itself, a new order of priority of payment was
created, as to the obligations and preferred stock of the company.
First in friority were the debts and other obligations of the company,
including bonds. Second were the outstanding shares of preferred stock.
Third in order, and on par with each other, were the accrual certifi-
categ and the accrued and unpaid dividends on the outstanding preferred

stock. The holders of common stock were last in order of priority.
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Evidence of record, and other infermation aveilable to the Commis-
sion disclose that the value of the real property, equipment and other
assets of the Consolidated Railromde of Cuba exceeded its total obliga-
tion on debts, bonds, preferred btock, accrual certificates, and accrued
and unpaid preferred stock dividends. |

The Commission therefore finds that claimant's accrual certificate
also represented a debt of a nationalized enterprise, and concludes that,
as a result of the nationalization of the properties of Consolidated
Railroads of Cuba, claimant sustained a loss in connection with both his
certificate and bonds within the meaning of Title V of the Act, (See

the Claim of Meyer Lobsenz, FCSC Claim No. CU-lOOS). e

1

Igformation available to the Commission establishes that the last
paxmenf of inter?st on the subject debenture was made on April 1, 1959;
however, as of that date, the nationalized enterprise owed a total of
14,3% of the face amount”of the debenture for prior accumulation of un-
paid interest. Claiment therefore, sustained the leoss of the face
amount of three bonds, the 1k4,3% prior accumulation of interest,%he
interest on the bonds from April 1, 1959 to October 13, 1960, the date
of nationalization, and the face amourt of his accrual certificate.

As to the dollar value of the bonds, the interest, and the accrual
certificate,, all expressed in pesos, the Commission finds,that the peso
was valued at par with the dollar on ‘the date of loss.

The Commission further finds that the amount of unpaid indebted-
ness on claimant's bonds on October 13, 1960, the date of 1oss,iwas
$1,426.89 including the principal amoumt of $l,200.00; and interest
due, to and including October 13, 1960 in the amount of $226.89; addi-
tionally, the Commission finds that the wvalue of the accrual certificate
was $348.00 on that date, Consequently, claimant's total loss was in

the amount of $1,7T74.89.
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The Commission has decided that in certification of losses on claims

determined pursuant to Title V of the International Claims Settlement

“Act of 1949, as amended, interest should be included at the rate of 6%

per annum from the date of loss to the date of settlement. (See the

{

Claim of Lisle Corpo}ation, FCSC Claim No. CU-0644).

Accordingly, the Commission concludes that the amount of loss
sustained by claim;nt shall be increased by interest thereon at the rate
of 6% per annum from October 13, 1960, the date of loss, to the date on
which provisions are made for settlement thereof.

It will be noted that the total amount of loss found herein is in
excess of the gmount asserted by claimant. However, in determining the
amount of loss sustained, the Commission is not bound by any lesser or
greater amounts which may be asserted by claimant as the extent

thereof.
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CERTIFICATION OF LOSS

The Commission certif?es that CHARLES ELSWORTH FETSCHER suffered a
loss, as a result of actigns of the Government of Cuba, within the scope
of Title V' of the International Claims Settlement Act of 1949, as émended,
in the amount of One Thousand Seyen Hundred Seventy-Four Dellars and
Eighty~Nine Cents ($1,774.89) with interest thereon at 6% per annum from

the date of loss to the date of settlement,

Dated at Washington, D, GC.,
and entered as the Proposed —
Decision of the Commission .

NOTICE TO TREASURY DEPAR! {ENT: The above listed bonds/certificates
may have:been returned to claimant and no payment should be made
until they are resubmitte .

ﬁ The statute does not covide for the pa of claims against
the Government of Cuba. B vision 18 erily made for the determinatlan
! by the Commisasion of the vsiidity and amounts of such claims.
Section 301 of the statute ‘pecifically precludes any authorization
for appropriations for paym nt of these claims. The Commission ds :
required to certify its fin: ings to the Secretary of State for
possible use in future nego iations with the Government of Cuba,

NOTICE: Pursuant to the Retulations of the Commission, if no objections
are filed within 15 days afcer serVice or receipt of notice ‘of this Pro-
posed Decision, the decisf\f will be entered as the Final Decision of
, the Commission upon the e:;iration of 30 days after such service or re-
-~ celipt of notice, unlass the Commission otherwise orders. (FCSC Reg.,
45 C.,F.R, 531.5(e) and (g), as amended, 32 Fed. Reg. 412-13 (1967).)
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